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VIEJAS BAND OF KUMEYAAY INDIANS,
a foderally recognized Indien Tribe,

Petitioncr and PlaioifY,
V.
i
through 10, inclusive,

Respoadents and Defendants,

J

F' o ep
Qi of B Bepertr Count

JUNO] 209
By L MeALSTES, Daputy

Asorneys for Petitioner and Plaintiff Viejas Band of Kumeyasy Indians

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO, CENTRAL DIVISION

Case No.  37-310-00083203.cu. 176

PETITION FOR WRIT OF MANDATE
AND COMPLAINT FOR
DECLARATORY AND INJUNCTIVE
RELIEF

thVMMdKWIMsMbWMTﬁN
("Petitioner™ or “Vicjas"™) hereby petitions this Court for isssance of wrnditional mandamus under
WMO!CMIW(‘CC")!l“S.deW.Mo(.uﬁtdm
Lmocrum.s.umrmonwwumrwammn
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l)WyﬂhﬂﬁthhM‘s(nWW}WﬂﬂMM
ummrmnz)mmnmc&wudmusmycwcmm
mm.s.s)maﬁumminrmammmw
hNMWMyM(‘QQA‘l“Qm“.M«M&W
MWM('WWDN&WMNWWH.
vmmm.muwmuwwyﬁmmmhmm
l)hMMhW“MMhM»WbMJuM
dd-eaﬁoadlﬁhdwm-dwm 2) it fwiled w0 enforce mitigation
mmmummnmmnwmm»uwum
d.iﬁunmdamﬁnnd»m spplemental CEQA documents, 4) it threatess o
mmm'sm-mumywmmmmuwm»am
\wmm.s«uummmmms)unwm
unumuu«m,maawmwwmumw
Mdmmmuthenuaummmwlbwﬂkwmdumdh
Mwmﬂmwﬁ&hm%mmm.
vmmm.wmmummmmhm
Project constrection pendieg a hearing om this matter, snd %3 crder that 50 funther sctions will be
m«mwmmmmmmw«-&.mmmu
envircamental and cultural bescline 33 it existod prioe the uslawfil acts of the District
PARTIES
I, Petitioner and Complsinant Viglas Band of Kumeyaay iadisns, coe of the 12
remaining bands of the Kumeyaay [ndies Nation, resides on a 1,600-ecre reservation In the
Vicjas Valley, cast of the commusity of Alpine, in San Diego Cosnty. The Vigjas Band is
rcogaized as a sovereign govemment by De Usited States, with which it maistsing »
fovernment-lo-govemment relstionsdip. The Vicias Band also continoes 10 share a joint-trest
mm&h“«&mhi-mww)ﬁuwlsmmumo{
ummmmumamwmnmmduwm
the early 19005 over tribal protest, to build El Cepitan Grande Reservoir, near Lakeside. The
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Project is located on a 2.5 scre parcel in Lakewde, California, sowth of Ridge Hill Road and west
of Rios Canyon Road and just south of kmerstate B. The Project site is appeanimanely 10-15
miles from the Vighas reservation, spproximately 5-10 miles from o Capitan Grande
Reservation and is withis Vicjas' traditional serritory.

2. For purposes of determining the sppeopriste Esposition of human remains, grave
goods and ceremonial iteses discoverad md yet %o be discovered st @e Project sise, Petitioner
has becn designated the most likely descendaats (“MLD") under California law. Petitioner has
been defeguied MLD responsibilitios by the Kumeyssy Cultural Repatristion Commitios
("KCRC™), the entity onginally designated es the MLD by the Native Amencan Heritage
Commission ("NAHC") « s whom the authority 10 designate the MLD is placed by Public
Resources Code § 509798, Viejas is a member tribe of KCRC.

3. Respoadent sad Defendant District is » public agency, governed purssast %0 the
Menicipal Wager District Law of 1911 as a result of an election beld oa December 2, 1952. The
District provides wholesale waner, retail water, recyclad water, sewer and recreational services.
The Dawrict i3 the lead agency under CEQA responsible for evaluating the envicorenesszal and
cultural impacts of the Project. Further, as both the lead agency and the applicant for purposes
of the Project, the Diatrict is responsible for e continued implementation of e Project s &
mareet that complics with CEQA, its own conditices of Project approval sad the laws of the
State of Calsfornia

4. Venoe is proper in 3is Count because the matier contains » CEQA action and the
bumas remaies, grave goods, ceremonial Bems and the Project which are the subject of thas
sction are locased pear Lakeside, zip code 92021, ia this Cousty.

5. Peutionsr doex not know Be true names or capacitics of the persons or entities sued
beroin as Does 1 dwough 10, and therefore sues these respondents by sech ficttions names.
Petiticner will amend the Petition %0 set forth the nanes and capacitics of said respondents along

with appropriste charging allegations when the same have boen ascertsined.
oy

i
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STATUTORY BACKGROUND
CEQA ISSUES
6, C&Amh%%ubﬂﬂh!ﬂhpﬂkm»u
mmuwmaumm- Friemds of Mommorh v
Board of Supervisoes (1972) 8 Cal. App. M 247, 259, An environmental impect report (“EIR™)
iWW.h‘MdCﬁQ&"(-hw ‘e bell™): ks purpose is 10
wdorm e public and responsible officials of enviroemental consequences before & dacision s

made on 8 project Lawrel Helghts foprovement Assoc. v. University of Callformia (1988) 47
Cal.3d 376, 392,

envionment. 14 C.CR. § 15006(d), § 15063(c)2). A key perpose of the initial study is to
mmwmdummﬂwmmmuu.
project may proceed without requiring propanstice. of aa EIR. HMCCR § 15063c)3). “[Ae
Mmuw.MhﬁllhdMWMdMn
M&M«MMMMWWMM
effects.” MMTMM&C&)O/MMMIS&O‘I.Aw.mQS.“S-
446 (citing Pub, Res. Code § 21002, §21081).

8 Muwuumummlymamm“u
nﬁmhﬂ(l)nﬁmh&mhwmmw...mwm
NMMMQ-ﬂwmehmmwﬂmﬂ
thamhcﬁmnnWMMymmmm“m
environment would oocur, and (2) tere is no substantiad evidence in light of the whole reooed
Navtep‘&m“&pmj«kunvind.-yweud;dﬁaﬂtﬂmmme
cavironment,” the lend agency may prepere a mitigated negative declarssion in licw of an EIR.
Pub. Res. Code §§ 21064 5, 21080(c)2), 14 C.C.R. §§ 15309 5, 1507 (®).

‘ 9. mMmammhn—Mm.mmm

Is & potentialiy significant environmenotal effect under CEQA. The existence of a potentially

e 4
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ﬁhhwh.u‘ﬁblp&‘lhumyﬁﬁmmmm
Mwumumm.mumdmm»muhwumk.u
Mwnihuoﬂheﬂdymo‘N&wmmmﬁm.de
ceremonial itema on the peoposed Projoct site.

10 AsmotlhceduwnanmCUQAmm-.wukmu
m‘mmmmmmmqmuhmmm
Mor-mwmma«m:ommummmum
adopled will be implemented. Pud. Res. Code § 21081 6(a) “The repeeting or monioring
mmuwwmwmmmmm(w.;m
mdhlmwlswmmwwmﬁonmmu
MhWnndedaﬂMMnﬂh
seglectod or disregarded ™ Limcoln Ploce Tenants Assn v, City of Lo Angeles (2007) 155 Cal
mcmas.«qumqm&cmmumyqrw
Ampeles (2004) §3 Cal App.ath at p. 1261

L Whmnwh&whﬁdmooquﬁmcmuwmuu
vacate the CEQA determination, finding oe decision in whole or in part; 2) mandate that the
agency suspend specific activity until the agency complies with CEQA, if the cowt finds that a
MMMWIWMWMMMM
mammumwuma-mwmm;
wJ)thmmw&xMMbm&MW Pub. Res.
Codei:ll“.ﬂn);LMMlSS&MM.CSI.Adeb-m
means of compelling agency enforcement of mitigation sscasures M ciring Pub. Res. Code
§211689, CCP, § 1085

12. I project circusmtances change of new imformasion s discovered after the
md.mummnmmmwmumwm.
Res. Code § 21166, Bemton v. Board of Supervisors (1991) 226 Cal App 3d 1467. The agency

3
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mast deicrmine whether a subsequent EIR, negative declamation, an addenduss, of o Further
documentation is required %0 be prepared. 14 CCR. § 15162(b)
STATUTORY BACKGROUND
OTHER ISSUES

13, Public Resources Code section 5097.9, provides, in relevant part, “No public
agency . . . using of cccupying public property, or openstieg oe public property . . . on or after
July 1, 1977, shall in any manner whensoever cause severe or immeparable damage %0 any Native
American sanctified cemetery, place of worskip, religious or ceremonial ste, or sacred shrine
located om public property, except on & clesr and convincing showing Shat the public imerest and
necessity S0 require.”

14, Parsuant to Pudlic Resources Code section S097.94, The NAHC has the following
powers and dutics:

2 To bring en actice: 10 prevent severe and ireparable damege 10, or asyure
spproprisic access for Native Americans 10, 4 Native American ssactifiod cometery, place of
worship, religious or ceremondal sive, or sacred slwine kocslod on public peoporty, pursuant %
Section 509797 (providing for notification of commission by wibe of impending demage, sce
below). If the coun finds that severe mnd irveparablc damage will ocour or @t appropriate sccess
Wil be dessed, and sppropriate mitigation measures are n0t available, it shall issue an injunction,
unless it finds, on clear and convincing evidence, that the public interest and pecessity reguire
oderwise. . . . In sy action ¥ eaforce the provisions of this sebdivision the commissicn shall
introduce evidence howing tat such cemcwery, place, site, or shrine has beem historically
regarded as & swred or sanctified place by Native American poople and repeesests a place of
usique historscal aed cultural sigsaficance 10 an Indian tribe ¢ community.

k. To mediase, upon application of cither of the parties, dispules arsey
tetween landowners and known descendents relating 1o the treatment and disposition of Native
Americes human burials, skeletal remains, and ilems associaled with Native American burials.
‘The agreements shall provide protecthon 10 Native American husan burials sod skedetal remains

&
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use of, or e appeoved project on, the hand.

15, memwmmnhumumm
mmdmuumuawmu.wkmmm
maM&Mw-MwMMMm.MO‘M
m«w&«mwmmpw&m.amyhm
mmwnmmmmunum-mu-»uem
ammmmummm.mkmuum
mmmamwum.ummmww
mhwmwmwwmwmmmuuw
wyhhnmmh%mddmemﬁ-buhm
MMbWMMWwaMwmmﬁﬁdw.ﬂcof
wawmamuammwmmm@um
mnumm»mmmmmnwwﬁmd
Section S097 M.

16 m»m»mmmmnmmmm«m

M&Wﬂmmnbunemmay.WNMy
cultural cr archacolopical standards or peactices, where the Native American human
e localed, is oot damaged or disturbed by Surther development activity wtil the
uwmmumuwm-ﬁmumn‘w
MMWUM“MWMMIWM
'wh—-m.mmmmmmmumu
opticns regarding the descendanty’ proferences for restment. For the purposes of this
“conferral® or “discuss sad confer” means the smeaningful and timely discussion and
consideration of the viows of tach party, in & manner Bat is cogaszant of all perties’ cultural
and whave feasible, secking agroement. Kach party shall recogrize the other's needs and
for confidentiniity of sfoemation peovided 1o the other.

7 —
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17. mumcmmsmmm)wmmwm
kﬂndaNmmmhnM«Mdhmmd
mmwmm'«muammmw-muu—
Tﬂhhnpwuwwhm«mnm“whwmh
mnhmﬁ.ﬂﬁm»hlmmmm'
(LN wicmcmmm.mo)mmmmm...
w«maummmuMo{m
umwmmmrahmma)ummm,uw.mh
mmwmuw.mm«nsamm
Wuummmmumw-mawwmm
mmmummb.m.um»wum
disturbesce,

STATEMENT OF FACTS

19 Pmuupumbyuﬁmncmonhedw-trﬁ
in paragrephs | Srough 18, inclusive, as if sot forth in full herein.

20. hm.ummmmuhmumorwmn
Viﬁ‘km-ﬂuwaﬂmﬂm&adiwmmwmm"h&n
of scquisition

2. AMyMMIanwmhMM(mMWM
Sysem Feasibility Study and its atachments reference several offisite slternatives for the
Project. This offisite altermatives analysis was not part of the MND and was not otherwise
provadod to tribes or the publse.

42, In 2006, the California Leglslatere enscted AB 2641 to amend Public Resowces
Code sections 509791 and 3097.98 relating to burial grounds. The legislature found that:
California Native American human romalns are 8ot slweyy locsted within the current Bousdarics
dmhﬂhhnmdmcomﬁ»hmm&hnhmofw
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Mmmmmmummmumw.mu
mwmhm«mwmamm
Wmhhwum“mykmmwmuhh
qmdmmwmmMMMMmhlmm
in st skoleton.

23 uamm«mzummmavmcwu
mmm-mnmw.m.rmmnum.wm
survey foe the Project sice. Al that time, the site, SDI-18472, was first recordod by EDAW. The
mmmwumo_mammuhmmqu. However,
.wmummrmm«mw»mmmm-
mmuwmuymmm'mmmuwqu.
munwummmmormmuumm
Mummummumm.

24 hamm.&lalmtxmy-ﬁm_hﬁ-)wwwhm
mmmmwmmmmwmm
wmmmuumwmmmumu
MMMMWWW@&WBMUW..MNW
mmmmmmmmmmmmmmm
m.&mmMchmemwmmAwm
July 10, 2007. On aformation mnd belief, Vigias alleges Bat a leter from ASM also
recommended avoidance of the property

25. On September 22, 2007, Ms. Lucas sest 2 loster 10 ASM exgeessing Native
MMMNCM-MIMdtdﬂiWW’h In bex letier she
CAprenscy soveral concens including:
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e WmUnEDAWupmmﬁulindudwduknhNdu
Monitor?

b wuuohwammummwwuqb
mnmummmwumam*um»uumy
place shovel sest pits and testing units?

[ W“MWMMWMWWM
exiending from the milling festwres?

d Why the Project design was alveady drafied prior to archaeclogical testing
being completed?

e Wﬁmm@MMMMdeh
m«mmmmwuw:«m
mmmnumuunmmanmmemmu
avoided.

26 o-mza.zm.cuwn(snuvnam).u»ommsw
m.mam»mmuwmmmmmmm
Recomenendations, including l).wdumhmmmum
midden soil, 2) a seceenmendation tat the sitc be sroated as significant and wvoided, 3) &
MMKMWMWMMIWmme
mmmmmouuwum-nunmwmmgm
% Public Resources Code secticns S097 96, ot seq.

27, Theowgh » lester dated October 13, 2007, the District responded 10 Ms. Lucas’ Jetier
datod September 22, 2007. The District stated i was "in the peocess of collecting isformation in
mwn-]m'-dhhmumwmmlhmm
survey repont o recommenditions from axy of its conmadtants *  Attached 1o this Jetier was &
letier daned October 10, 2007 from the principal of EDAW to Black & Veatch relating, among
other Dings, that EDAW is providing assistance 10 the District in determining potential Project
Mmumofﬁm.mAwm-mo{mmnmd
shovel test pits ot the Project site 10 desermine the spatial extent of the calbaral resowsces, but Cut

. 10 )
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29. homd“l”yZ&m.MAthWﬁmmmo
Sie Akcmative Comperison for Archacological Ares Distwrbance. The companscn was
M»mmamummmmmm
Weatified archacological ares. MWHMdmwwbm&vmd
e archacological arce. mmumvmwmmwm
mmm»-umsnm»m.m.mme-ﬂm
Mmmmb.mmmdhmmmhmbﬁhuwﬂnm
-m“hmmu«mmmmi’-m

30. hmm.mmhmumuuowan
Archacological Evabuation Report for the Project. The ssserted purpose of @i report was 1) 1o
evaluate the eligibility of e archeological site for the Califomia Regivter of Historio Resowees
(mmnmmmmwmmmnwuw
fuMWM&M&“C)MmyWQUW
measures for adverse impacts o historical resowces The repon coacluded at although the site
had bees disturbed by both natursl and modern human activities, 1) it retained schentific sescarch
Mnnﬂumﬂyhmm”mhmmvcm
ununwcuﬁmtmuﬁmmmmmummmwm
ummmav-m»mwmnumﬂ-imuumw

L I
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for placement of the flow contral facility, reservolr and pump station. The evaluation of those
sltematives wid 2ot part of the MND noe was it peovided o the wribes or the public as part of e
CEQA process or other Project review process.

31, Oa March 29, 2008, two forensic canines surveyed the site in order 10 evadeste the
poteatial for buman remains. The Institute for Canine Forensicy repont indicated that both dogs
gave their “rained alert” in the same Jocation independently of coch other aed withowt the
handler’s knowiedge of whet the other toam had dose. The location of the alerts was ca the
bwmmmmmdmm“wmahmm-m
of the exact location of the burial cxtomely difficult.  As set forth furder below and as
previcusly elleged, this information was got included as part of the MND nor was it provided 1o
the tribes or the publsc a3 part of the CEQA process or etber Project review peocess.

32 A draft MND for the preject Bt iy the subject of this Neigation, “The Eastern
Service Area Sccondary Cosnection Project (Ridge Hill Roed Facilities)™ (e “Project™) was
peepared by EDAW (who had been retsscd for the main CEQA document but nod the laser
cultural rescurce technical work) amd released (n August 2008 The Project, as described in the
MND, conyists of 2 2.5 mullion galloa water reservoir, a | 2-milllion-gallon-per-day pump station,
a flow contred fscility (the “Prissary Iafrastructure™) together with approximately | ssile of sew
36-inch pipcline snd 0.6 mile of discharge pipeliac (he “Pipcline Infrastructers™). The Primary
Infrastractase remeained as originally shown in 2007 %0 Menitor Lucss, o top of the rock featere
which would be removed. The Pipeline Infrmstructure Is Jocated west of the Primary
Infrastrecture and nonk of Highway &

33, The MND states that the District would Be able %o meet district-wide demands
under the carrent condtions wilhou! the Progect.

34, On August §, 2008, the District isased & Notice of Completion for the Projest.

35. The public review period for the Project was from August 8, 2008 %0 October 6,

36, By lener from e NAHC daied September 29, 2008, the District was informed,
among other things, that
12
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a While & Sacred Lands File search was negative, that the Sacrod Lasds File
is not exhaustive snd that local tribed contects should be conwalted from the stached list,

b, in some cases, the cxistence of Native American cultural resowrces may be
kzown only %o local tribesy;

c Lack of surface evidence of mechacological resources does not preclude their
subsurface existence, ad

d. Lead sgencies should considor swvoidance when significast celteral
resources arv discovered during project plansing or implemontation.

37. The MND was to be approved by the District Board on Ocscher 14, 2008,
However, the public bearing date was postponed due 1 possible changes W the Project relsted to
change 1o & point of coanection i e discharge pipeline. These changes apperently could not be
made a5 agreements with s adjacest proposed development (South Coast Development) had 1o
be formalized before the change could be made. The Project agenda's executive summary states
Gat i an agreement is resched, spplemental CEQA documents world be subesined 1o the
Bosd for its appeoval.

35 A MMRP was attisched 30 e MND. The MND states that the mitigation measwes
are designed 10 reduce any potentially significant impects rescltieg from the Project %o
msignificance snd Bat thewe mitigation measwees would be required 10 be incorporased into the
Project, The MMRP contalns mitigation messures relased 1o Air Quality, Biological Resources,
Cultural ResowcesPalecatviogy, Hydmology and Waler Quality and Noilse. Yet, despite the
information feoen the Native Monitors, the canine survey and the NAHC, the MND faled 10 list
any polentially significant kmpects 1o caliural resousces, noe did the notice posted » the Office
of e County Clerk reveal any potentially significant impects 10 cultursl resources.

39. No evidence bas been peesenied 10 Vigias of 10 the peblic Gat the District or ity
consuliants made any outresch o explain B Projoct 10, o 1o gather information on cultural
rescarces from, local tnbal governments dunag the CEQA document propantion, publs review

or spproval periods
1

- 1 - o
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40. Notwittatanding the knowledge of the District as 1o the likelibood of the prosence
of & wribal burial ground and ceremonial place on the Project site, neither the MND sor way othes
supporting documentation identified the cxistence of this potertially sigeificast esvircmmental
effect. Funhermaore, no mitigation measures were included in the Mitigation Monltoriag and
Reporting Program thet were disected ot roducieg tis sdverse affest below the level of
significence,

41, Nome of these esitigation messares were designed %0 avoid or Sirectly mitigase to
nsignificance e potestial impaces, known o the District but not 1o the public, or the actusi
adverse effects of G Project oo caltunl resources sed human remasins. Rather, those measares
mmm»mwmmmmm«mugm'umh
Impacts 10 isolated fiads Sscovered only after constraction had commenced.

42, Data recovery lavestigaticns were conducted at the sine between January 20 and
March 5, 2009,

43, In January 2009, dus o the conditions of the soils, Native Monitor Lucas requested
water scroeming %0 properly recover potential buman romnsins, especially those hat were
crematod

44, On January 29, 2009, Native Moaitor Luces mset with ASM &2 Gwir offices and
reminded them of her and Monitor Linton's prior Jetters regaeding the need for site avoidance,
he lack of experionce among the data recovery crew members and that she has found artifacts in
spoils on the ground neer water screening that had been discarded by the crew.

45, Im or abowt February 2009, Native Mosince Lucas roquested that bone fragmests
found onsite be properly idestifiod.

6. On Febvuwy 6, 2009, the Coroser's office performed fiewt positive bose
Wdeansfication.

47. On or abost February 10, 2008, KCRC was named MLD by e NANC, KCRC asks
that romains and grave goods be kept in an cmsite, Jocked sionage costainers and that Native
Monitors be permested %0 set aside from future spoils sny of the artifects they felt were grave

14
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poods. Native Monitor Limtos ssks ASM 1o repatriate alll the artifacts since they were coming
from a bariad ground. ASM did not agres 10 ropariate those ilems.

48, March 9, 2009, Native Monitor Lucas sgais speaks to ASM ot their office about the
propesty being & burial ground and Gt it sot be desecrated.

49.  Masch 30, 2009, during lab work e sddticeal piece of human booe was idertified
by & perscas unknown 1o Viejas.

0. Ulimately, 14 boee fragments were positively idestified by the Coroner as humuan,
Asother 204 pioces of caleined bone sppareraly were not peovided 1o the Coconer for positive
identification bul were 5ot aside for ropesriation at a later date.

5. Repatristion of the iems from data recovery occwrred oo or aousd Masch 30,
2009

52. In August 2009, ASM provided the District with a Data Recovery Excavations
Report for the Project. Among other things, the report stanes that:

a It is possible that fragmented humes remaing are xacred Seoughout the
site deposit, both within ead ouiside the core sie area:

b Fifty percent of the human remains dscovered at the site duning data
recovery were found oulside the core area i the two o5t units done 10 see if bumes remaies say
be outside the core arca;

<. That e ceramic sherd donaity is 0ne of the highest of any site in San Diego
Ceunty; and

d An age range of AD. 780 and 1910,

Other items found mcluded beads, pipe fragments, amowheads and quans llems iadicating berial
and ceremonsal items. Despite these finds, all of which presenied new information as to potentially
sgnificent envircamental cffocts a0t &aclosed in the MND nor prior stodics avamlable o the
public or tribes or included in the administrative record, the District did mot, and has not,
conducted supplemental CEQA review ms roquired by law.

S3. The Deta Recovery Report goes on 10 state that with the understending that
complete hand excavetion of cultural deposits Is financielly infeasible for the Project, as

13
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dispositoe of unanticpeted discoveries durisg peojoct construction.

3. On August 28, 2000, KCRC represecsstives met with the District on the property to
discuss ideas about potentially putting & monwment and plague on the property. On information
and balief, Viejas belicves that Monitor Luces inguired 10 the District as to whether the issue of
e beriad grownd had beem resolved. The District reprosentative did not respond 10 her
personally, but instead usod his cell phone and stepped sway, When he retarned, the meeting
exded without further dscussson.

55, The Data Recovery Roport was beowght by the District 10 the Septernber 3, 2009,
KCRC meeting, but not provided in advance. The District also shbowed a PowerPoint of the
Project at the mecting. The PowerPoint does pot reference @ total eumber of individual buman
beings reprosented in the human bone identified ot e property, sor does it reforence the
wwsually high dessity of pottery sherds ot the site, It also incomectly states that (e canine sudy
wis “isconclusive,” and refers 10 the 204 pieces of calcined bone Jocated at the site as "several”.
None of the infoemation that was omitted from the PowerPoint was conveyed oeally or otherwise
by the District 1o the tribes st e KCRC meeting,

56. By letser dated September 14, 2005, the District thanked KCRC for meeting with it
The lettor descrides the Project as being "the Gest of the series of capital lmprovement projects
that will provide & secondary water transmission feed that would endance fire protection.™ It
FO03 On %0 say tat it weeld wekome s “ongoing dislogue® with KCRC regarding possily
preserving & portion of the rock owerop &3 & possible memorial or educational mosument to
Kumcymay culteral benitage snd o discuss sccommodating any onsite ceremonies that might be
spproprasic prior 10 Constraction.

37. By emall dmted October 2, 2009, KCRC advised the District it would be sending it
& letier Siscanaing its “many concerns® about the Project.

S8, That lotier, dated Octcber 13, 2009, asked the District 10 schedule & meetisg with
KCRC w ducuss soversd concems sbout the Project relsted 10, mmoog other thiegs 1)
questioning why the site would bo destroyed, 2) that the grass be cut and the forensic dogs be

[
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rock, 7) 10 sllow time peior o construction for KCRC delegates 10 spend time o the land. and
Oummammm-uﬂof&msmim' On October 15,
2009, some KCRC delegates met with the District,

% w.mumnm.umwmum
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0. Through s letior dated November 12, 2009, e District weote o KCRC
mmmnuhmub.-uuum.nmrmmm
‘dm’ummmammmm.s)umuoumm
wmm-umouwohumumnmmmdm
m»um“umun&bnxcnc.a»uxcxcmu
Mwm.mmw'mm»ummmmum
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except design of the mosument.

61. On or sbout December 15, 2009, Frank Brown (Viejas Indian) went to the site to
determine If he would monitor e constraction phase of the Project. [t is Viejas® informasson
end belief that Native Monitors Lucas and Linton refused further site work as it would Be a
wMMhMUMwoMMWNUMWMM
ceremoncal place. M.Mmmw,mwﬁnzkmuhmm
contacied the NAHC with hs concems.

62, o-m-,«.mw.umnc.u.m»w.mmmw(a
MM“NWM“C&MMNKC&QMMKCRC&INM
%o make recommendations 10 e District a3 MLD, and if the District sefused to consider

)
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sbendoning the Project and potertially destroying what the NAHC sow considers a Native
American bwrial growed, that it suppoets logal action belng taken agsingt the District for
violating stase cultural pecacrvation sad burial laws aed Bt once &1 MLD has been designated
for a Project, that there shall always be an MLD for that Project.

63, WMRDIQNMW&Q.WD&%MM&
view that “eo flarther obstructions exist” %o moving foeward with the Project, that the site was the
“only available peoperty™ when it was purchased, and the geographical conditions and techaical
construints of the faciliSes “procluded any optices” W avoid the currest impacts ce the site.

64 Dy lemer dated February &, 2010, KCRC informed the NAHC, the District and
Vigjes et KCRC votod at its regullar monthly mecting on Pebruary 4, 2010, 10 tasafer %o
MLD designation 1 Vicjas in order for Viejas %o conduct further roview and make
determinations for e sitg,

65. At KCRC's snd the Districts roquest, on Febeuary |1, 2010, ASM aliegedly
trezaferred the remaining, additional Project collection %0 Clint Listcn, Native Moaltor. Viejas,
the MLD, was not commlted by the District on this transfer.

66 Onm February 17, 2010, the Vicjas Tridbal Chainman seet a lotser o the District's
Director of Engineenng and Plansing: 1) advising the District of the MLD dosignation transfer,
2) requesting that work stop oa the Project; 3) stating the shie is & Kumeyaay burial grousd sad &
ceremonsal place; 4) requesting clarificstion on avoldance end mitigation measures, $)
requesting ol information on $he location aed conditions of human remaing previcusly removed
from @ sive by District or its contractors; 6) roguesting all CEQA documentation; and 7)
requesting a3 mecting with the District 10 discuss the same. An smachment 1o the District’'s NAHC
submission, discussed below, has & received date stamp of Fobruary 22, 2010 from the District's
legal counsel's office.

67. On informatson and belel, Viejas alleges that sousd February 22 snd 23, 2010, the
plasting cosmacior i preparsiory work and dnilling &1 e silling fesbure in aticipation of
blasting e feature. Vigyas, the MLD, was not consulted by the District om this sctivity. Vieas, the
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63. Not having received & rosponse from the District, on Februasy 24, 2010, tho Viejas
Tribal Chairmen sent & socond letser 30 the District Director of Enginoering and Planning again
fequesting work stoppage and the provision of mformation. Vicas, the MLD, reitersted its
comceres from its earlicr lotter, s request % mect and its desire that only qualified cultural
monilors be o the site.

69, On February 24, 2010, the NAHC sest & lester 1o the District notifying It tat Be
Destrict should coase activities relating 10 moving cultural features with explosives is Eght of the
prior request 1o sop woek by Viejas. The lester references unlanfial and malicious destructicn of
a religious and celtural site and cites the penaltics for such viclations. The NAHC demanded that
muummmm.mﬂnmumaumaumu
Native American cultural resowrces and that Be asseasment be conducted in full consultasca
with Viejas.

70.  On eformation and belief, Viejas alleges @t also on February 24, 2010, the
blasting contractor added e expasion compoand which would seperate the milling feature from
khe rost of the bedrock. Vigjas, the MLD, was not consultod by the District on this sctivity,

7i. On or shout Febeuary 25, 2010, members of the Vigjas and Sycuan Bands
performeed & site visit and were extremely distarbed by Bow e site had been Seated by the
District. Through a lemer of the same date 10 Vicias, e District informed Vigjas that #t had
stopped work af the Project site.,

72, Om or about February 25, 2010, the District suspendod comatruction on the Project.
Viejas believes that this suspension bas contizued through the filing hereod.

73, Thiough a betier dated March 2, 2010, from the Districts legal counsel w the Vicjas
Office of Legal Affiirs, Districr's legal coursel Inguired whether Vicias had received all the
roquestod documents.

19 B
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74, Throwgh a letier dated March S, 2010, e Viejas Office of Legal Affairs rosponded
10 Dustrict’s legal counsel Bt all the itoms had not Seen provided and some that were, were
incomplete. Vicjas also requestod 1o meet with the Dissrict.

75, Through a leticr datod March 10, 2010, the Vigjas Tribal Chairman cutlined 10 the
District's General Manager the potential methods for onsite redesips and matigstion measures 1o
bester protect the tided cultural resources. The letter also requested the District consider
prepariag supplemental onvicormestal documents pursuast 1o CEQA.

76 On March 11, 2010, Viejes and the District met. Viejas Office of Legal Affairs also
seol & letier 10 the District's Jegal counsel indicating that the District's logal counsel's lack of
resposse 10 document and mecting requests will hinder progress joweeds a resolution of the
matter,

77, Through s lotter dated March 12, 2010, the District's logal counsel requested the
NANC mediate the dispute within "no later than™ two business dayy from the same date. A
Ieticr of official notico was also sent froes District's logal counsel 10 the Viejes Tribal Chairman,

78, Through a lemer dated March 15, 2010, e NAHC, locsted in Sacramento,
tesponded that the roquested date was not reasosable, b that mediation continued 1o be an
option.

79.  On March 16, 2010, Vicjas and the District met again. Thoough a letier of the same
date, Vicjas Office of Logal Affales expeessed concern 1o the District's legal counsel regarding
the manner of handling possidle bumen remaing and grave goods that had been found at the
Project e dwring comtruction. Vigas also noted that became bames remaies have already
been positively idestified from the site, Bt the Coroner be called to accurstely identify any
suspect remaing and made other recommendotions for trestment a3 MLD 10 peevent potential
vandalism, Sheft or desecration.

80. On March 13, 2010, Viejas semt & letter to the NANC roquesting a sanctified
cemetery boaring pursuant to PRC soction 5057 97 on Ageil 6, 2010, the dete of the next regulas
NAHC Comenission besring.

20
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§1.  On March 18, 2010, the Chairman of e Sycuan Basd of Kumeysay Inflans sent 3
letter in support of Vicjer' devignation as MLD and in support of the requested sanctified
cemetery hearing,

82, Through & letter dated March 22, 2010, Viejes Office of Legal Affairs peovided the
Distract’s legal counsel with the outline of B comprebensive wibed cultural rescurces evalustion
and recommended & consultant, purssamt 0 the Diswicts reguest Vigjas as MLD also
recommended a consulting firm and listed seves potensial Native Monltors as well as indicating
that e MMRP moasures relating o reporting of buman remains be followed.

83, Theough an email dated March 24, 2010, Vigjas OfTice of Legal Aflairs responded
10 the Distnict’s legal counsel thet Viegas is willing 10 mediste bet wanty the pertics exhaust thoir
efforss o resolve the situsteon Jess focmally. Viejss has not been (nformed that the District has
withdrawn its request for NAHC mediation. Viejas coatinues 10 sspport NAHC medistion
between the District and Vicjs.  This cmeil also reltermies Viejas' request foe ceriain
information, which the District had yet 10 provide.

$4. Through & letier dated March 25, 2010, ¢ District's legal counsel responded 10 the
Vicjas letier, asserting that no haman bones have bees found st the property dwring construction
sarting in December 2009, admitting that bones were found during construction sctivity, but not
explaining how the bone identificaton process has worked in the field during constrection.

E5. On March 29, 2010, the NAHC ixrsed a Staff Investigation Report that included:
1) An imodaction 10 Be issue, 2) Evidence of Native American burfals st site, 3) Evidence of
cultural resources ot site, 4) Califorsia Law and Native American burials, 5) California law and
Native American Coltaral Sites, 6) Altemative 10 aveid impacts, and 7) Findings. The Repont
also sccepied the tribal determination that the site is xacred and oligidie for e Sacred Land
Files invemcey.

56, On Agril 1, 2010, Viejas seet a letter and attachments in support 10 the NAHC
ACThOn

§7. On Apnil 5, 2010, the District sent a Ietier and astachments in opposition W the
NAHC action. Amached thereto i an uasigned declaration dated Agril 5, 2010, fom the Native
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uncovered and that be believed the beaes were nonhuman. The dechartion lacks fowsdation snd
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comatruction finds which may e grave poods or ceremonial itoms.
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a1 and the hearing was continued. However, a commissioses recommended that the District sot
fommence construction o the site until afer the Commission rendered its decision. The
District's kegal counsel agroed 10 sake this recceumendation hack 10 the District

89. &AwﬂllZﬁlO_&Mﬁ‘skjﬂMﬂulﬁabe‘quol
IMAMM.&-&MWM”MW'MVH-N
m.m»wmm.mmmuvmm.
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90. On Apnl 13, 2010, Viejas Office of Legal Affairs sent & letter 80 Be District's
Jegal counsel listing out seven requests of the Tribal Couscil,

91. Theough a letter dased Apeil 23, 2010, the District's Jogal counsel sgain states the
mmm»m-m'mvuuumum
Between the partics on April 29, 2010,

. mmmncmmmmmmmq-s‘.mm
becasan of & health emergency of ons of the Commissioners, it had 8 bo postponed.
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93, Theough am email desed April 28, 2010 s District's legal coussel, Vichas Office of
wmwmmammm-mw-m-wumam
in peior correspondence Gt defines it

94, o.mnzs.mn.ummvaq--aummum»

95, Through a letter daced May 3, 2010, the Vicjas Tridal Chairman scst a leter o
Presidest McMillan memorializing the mecting and that the casite rodesign atsached to the
Diwiu'vwmd’shpillzwlo.mwmm-nynudnwwn-du
considerstion by the District. Esatead, the altemative wis a peelissinary design from 2008 that is
mwmnmmmwmum»mm.

96, w-wmmmvmtwcumwmwmm
= the Viegas Casioo parking lot ca May 6, 2010 by the Distrier's agent, District President
MMMwwmm-mmmmuw-ﬂm
of onsile allernatives. I statod that if the District was wnable 10 consruct ¢ Project at the
current site, it would likely kill the Project asd this could ulso impact the District's ability o
provide waler service 1o Vicjar. The letter closod by sppreciating the Chairman'y stated desire to
mlm«mb«mummmuummm
together 1o resolve the issees

97, Theosgh » letier dated May 13, 2010, the Viejas Tribal Chairman responded 10
Dastrict Presadent McMillaa's undated lotier regarding the availability of previously considered
W*MNM&dMWWm“&MmM
mﬂhmwaWthmameﬁ-‘mbtn
tribal cultural rescurces evalustion to be performed, and G, without additional Information,
Vigias camnot mssess whether the District's assestion St tribal cultural resources will be avoided
with an onsito redesign is remsonsble particularly where the Districls own seports indicate
otherwise.

2
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9%, On May 19, 2010, Vicjas Office of Legal Affairs contacted the District's Jegal
counsel 10 explore whether the Diswrict would consider agroeing 1o & tolling sgreemons that
incheded » contimued stay of Project comstruction.  District Jegal counsel replied he weald be
willing o prosent 8 tolling agreemen % his cliemt.

99, Through & letter dased May 21, 2010, from the Diswice's Jegal counsel 10 the
NAJIC, e District indicated that it woald peocead with construction of the Project due 10 the
delay in scheduling % continued NAHC bearing and an assersed “impasse” is negotistions with
Vicjas. The lettor also deseribed the District's plans *10 remove all 30! froes B core area of the
culeal wite . . dowm to e bedrock depth of approximanely four feet, and repatristo (sic:
reinter) i 10 the soudrwestorn comer of the property ("Repatriation (sic: reiterment) Site™).”
The leticr also statcd that & Native Monitor would be retained aed that any additicasl cultural
resources of remains found ca the st dwing construction would be “repatriated” 10 the
"Repetriation Sie.”

100. Through as email of May 21, 2010, Vicjas Office of Legal Affairs contacted
cousac] for the District %o determine e date the District intended %o start comstruction sctivity
and whether it would be acooeding W the spproved Project or some other alternative site plan

101. Through an email dated May 26, 2010, the District’s logal counsel advised Vicjas
Office of Legal Affairs St the District declioed 10 eater isto a tolling sgreement relsted to any
claims which Vieas may have aginst the Diatrict or to stay Project construction.

102 Theough a lotier datod May 27, 2010, 10 the Distric?s Jegal counsel, the NAKC 1)
confirmed the June 17, 2010 beanng date, stated Gt 3t bolieved e analysis between the
Distrsct and the MLD, Viejas, bad not been completed, and 3) wyed the Dimrict 0 postpone
comstruction activity until all comcerns between the parties were resolved.  The NANC stated
that it stands ready lo assist as # committod in its March 2010 letier, includag by way of the
District-requestod mediation.

103, Through » letier dated May 27, 2010, the District's lepal counsel sest & letier 10 the
NAHC acknowledging the NAHC'S confiemation of the hearing date bat stating S in Nght of
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But 10 proceed with the Project on June 1, 2010,

m.w-mumyn,mommmmwumw
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one recommended by Vigias, e MLD,

EXHAUSTION OF ADMINISTRATIVE REMEDIES
AND INADEQUATE REMEDIES AT LAW

:m.mwawwummormmmmm
in paragraphs | theough 104, inclasive, &3 if set forth in full berein

106. Petitioncr has exhausted all svailable administrative remedics. Petitioners have
exprexsed thoir objections orally and in writing % the District, District has stated that it will
Fesume contruction on the Project as soon as June 1, 2010, if the contractor can mobilize. The
mumdwdmemwhnmmnmmw
m-mbycsoawumumcmnnu.uuum
wm“wmwummwdum'.mworw
evidence.

107. Petitioner has advised the NAHC that District's Project construction which was
WmPoMb.mlowmm“umwmwblm
m-mumm.m«m.mimawdw The District has
muilwﬂlmmlml.mlqumcMmlebe.hqinofﬂn
ﬁauhmhmmh;umymdqmmﬁwuhvﬁﬂonmﬂow
.wumkn-umumwwmn.zmoa.ucvyocww.

108 mmumummmmmanmma
constrection activity ustil “all concemns between (he partios aco resolved. ™
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109. mhmmmwo‘mmmgmus
wmmumommormorwm»mmm A tue
and comect copy of the notification is attached hereto as Exhiba |,

110, hmmmwmgztns1.s.mmmmmu
ummumwmem»mmummmmw
Hi mmmnomm«mawg-mmm A tue and corect
copy of that regeest is attachod hereto as Exdidic 2.

1. Petitioner has complied with the requirements of Public Resources Code § 21167.7
m acc.c.r.gucwm.wdummumwmwhwmw.

A tree and commect copy of the netification is attached hereto as Exhibis 3.

12 mummmum“uwmuwm
of mandate roguiring, among othor things, the District:

s To comply wigh all condiions of approval, all misigation messures and the
Mitiaation Mosi ol R o Wi

b To stop construction of Be Project and meke the determination of new
evidence, changed ciecumstances and Be need for additices! CEQA review required by Public
Resources Code § 21166 snd 14 CCR. § 1516200,

3 To st sxide ity mitigsted negative doclamsticn, conduct additiceal
envronmental study ard propare new envirorumental documents as rogeired by law:; and

d To swop comtruction of the Projoct pending sction of the NAHC in
| sccordance with Public Resowrces Code § $057.97.

113, In the sbsence of such remedy, District's cosstruction of the Projest will continue
in violation of Swse law, the parisdiction and suthority of the NAHC will be subverted and
Pecitioner and the People of the State of California will suffer ireperable hanm becasse of the
significant adverse environmental and cultural impocts generated by the Project and of the
desnuction and desecration of irreplacestie resources saceed 1o Petitioner.

oy
i
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FIRST CAUSE OF ACTION
(Failure to Proceed in = Manner Roquired by Law
Usder CEQA)
114, Pettioner realloges sd incorporates by reference each of e allegaticns set ford
in paragraphs | Sheough 11, inchusive, as If set forth ks full herein.
115, Viegas allepes the District peojudicially asbused its discretion and acted not in

- sccordance with CEQA when it knowingly suppecsand information that showed actual or

potentially sigaificant eavironmental effocts and procceded 1o adopt & MND withost revealing
Dose effocts cither in its MND or otherwise 1o the public and without studying and adopting
feasible mibgation measures o svoid oo reduce theme effects

116, By reason of the foregoing, the District i carrying oul o¢ has sppeoved a project
that may have a significant ¢ffect on the environment without having fully determined whether
the project may have o sigaeficant effect on the eaviromment o whether 10 roguies mitigation oc
alternatives Bt could reduce those sigraficant effects. Therefirn, $he Court must set assde, void
or anmvad the Project approval and all related environmenal spprovals.

SECOND CAUSE OF ACTION
(Fallure to Condect Subsequent Environmental Review and Prepare Ssbhsequent
Favironmental Docaments under CEQA)
117, Petiticoer incorporases by reference cach of the allegations set forth in paragraphs |
through |16, inchasive, as if sct forth in full bergin,

LB, Vigas alleges thar Dosrict peejudicially sbused its discretion and scted a0t in
asccordance with Public Resoseces Code soction 21166{c), among others, when following the
discovery of significant new information of substantial importance, the oxistence of a tridel
burial groend, prave goods and coremonial terms, found aller projgect appeoval during
wrchacologioal data recovery, and before coastrection commenced, the District fadled 10 condect
subsequent envircamental review and peepere environumental doCamonts.

119. By reasom of the foregoing. the District Is carrying ot a project thal may have a
sgnificest effect on the eavircament withowt completing reguired supplement eavircamental
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review, and the Count must lssue a writ of mandatc 10 the Diatrict 10 proceed in a manner
required by law by propering, considering and, as necded, approving sebsequent environemestal
documents before continuing with e Project.
THIRD CAUSE OF ACTION
(Failure to Enforce its Mitigation Meaitoring snd Reporting Programs as Required by
CEQA sad Conditions of Project Approval)

120.  Petitioncr incorponmes by reference cach of the allegations set forth in paragraphs |
through 119, inclusive, s if et forth in full hersin,

121, Pursuamt w0 the adopred Mitigastion Monitoring and Reporting Frogram for the
Project, certain activities are required 1o be underaken as part of the Project inchuding: 1) ol
moniors are %0 keep daily loga, 2) peoper identification and determination of bone type i W be
socomplished, and 3) the County Coroner™eodical Examiner is 1o be contacted if suspected Native
Amencan remains are found.

122, District failed w comply with the mitigation measwres set forth in the Mitigation
Monitoring end Reporting Program, because it failed 10: 1) keep daily meaitor logs, 2) have
and 3) contact the Medical Examines'Coroner for positive booe [dentification e a number of
oocasions when suspocted haman remains wese discovered.

123.  District has & clenr and peesent daty 8 enforce its own Mitigation Moedtoring and
Reportirg Progrems.  District bas commitied & peejudicial abuse of discretion and not acted in
socordasce with the lww by failing 10 implement theso mitigation measures or hall coastruction
until it has contacted the Corcncr and complied with all other requirements of law. Theough its
and ceremondal ilcms.

124. By reason of the foregoing. this Coun moust kssoe a writ ondeving the District
cease and desist the Project and w0 comply with the law, s set forth hoveia, prior 1o say
reccesmencement of e Project.

'l
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FOURTH CAUSE OF ACTION
(Fuilere to Proceed bn » Manser Required by Law In Conferviag with the Mest Likely
Descendant (Pub. Res. Code § 5097.98))

125 Petiticner incorporates by reference cach of B allogations set forth in paragrapds |
Soough 124, inclusive, as if set foeth in full berein.

126. District has a clear and present duty under Califorséa law 10 pegotiate in good faith
with the MLD s 10 estigation measares and recommendasions following the discovery of
multiple humas remains snd grave goods, pursusat W statetes including but not limied 1o Pubise
Rescurces Code section 5097 98,

127, District S comanatted 2 prejodiclal sbuse of Sscretion and not acted in acocedance
with the law by falling: 1) 5o eogage in and complete good faith negotistices with the MLD, 2)
10 coslinee 1o sapond construction watl] it has segotiated in good faith with the MLD so that
dumage % cultural resources can be svoided, minimized or mitigated o e extent feasible, and
3) 10 fellow the recommendation of the MLD w0 coaduct s adoquate cultural rescurce survey 1o
determine Be evient of cultuesl resources, including mudtiple humes remains and ilems
associsted with Native Americen burial, so thet approprialc mitigation messwes may be
desermmod.

128, By reascn of the foregoing, this Court must isue & writ %0 the District 1o cease and
desewt from the Project and 10 comply with the law by engaging s good faith negotistices with
the MLD, as sot forth herein, prior 10 ey recommencement of the Progect.

FIFTH CAUSE OF ACTION
(Failare to Proceed in a Manuer Required by Law to Have the NAHC Mediate
Disputes with the MLDs (Pub. Res, Code § S097.98(¢))

129. Petitioner incorporases by reference cach of the allegations set forth in paragraphs |
through 123, inclusive, as if set forth o full heres

130, As set forth above, the Distract initisted mediation with the NAHC regarding ity
disputes with Viegas, the MLD. The District has faded 1o pasticipate in that mediation in good
faith and 10 receive Be recomemnendations from the NAHC.

9
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133. The District has & clesr and present duty under Public Resources Code sections
sonw-uow.mwmmejmmmoruwau»
Mwwutymmmwwumcmofmuma
vy recommendations for mitigation from the NAHC.

134, By reascn of (e foregoing, this Court must isvue a writ 1o the Distréet 1o cease and
desist from the Project and to comply with the Jaw by eagaging in good fiith mediation with the
NAHC and, filing a resodation of the dispute with the MLD, 1 obuin the NANC's
recomunendations mad 1o then proceed in @ manner prescribed by law.

SIXTH CAUSE OF ACTION
(Failure to Proceed in a Manser Required by Pab, Rex. Code § 5097.97)

138, Petitioncr incorporutes by reference cach of the allegacions set fonh in pargraphs |
through 134, inchaive, s if set forth in full herein.

136, Pursuant 10 Public Resources Code section 5097.97, Viejas advised e NAHC that
the District”s Project may couse severe or irrepereble damage to & Native Americas sanctifiod
m.m«mumsm«wuuamhwmm
(Districs) property. Having recelved @ds notification, the NAHC (s reguired 10 hold hearing.

137, The NAHC saff has conduceed aa investigation as 10 the effect of the Project
which investigstion has found Gt the Diastrict iy threatening 10 cause severe sd irmopansble
damage o a Native Amenican sanctified cemetery. The NANC s schoduled w0 coaduct » public

N
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hearing on June 17, 2010 10 determine if the Project would sesult in such damage. Following
that hearing, the NAHC may recommend mitipation measures for consideration by the District.

133. 11 the District fails 10 accept those mitigation measurcs, and if the NANC fiads tha
the proposed action would do severe and imeparable damage 1o & Native American sanctified
cemetery, place of worship, religious or coremonial site, or sacred shrine bocated on District
pregerty, e NANHC can ask the Anomey General 10 take sppropriste logal action pursesss 10
subdivision (g) of Soction $097 94,

139 mm&.mmmmwmujmum
of the NAHC uader Section 5097.97 and not % procoed unilmerally with construction price %o
the NAHC's conclusion of the pending hewing sod receipt of any rocommendations for
mitigation from the NAHC.

140. By resson of e foregoing. this Court must lssue a writ 10 the District 1) 10 coase
and desist from the Project 1 allow the NAHC 10 exercise its jurisdiction to concdude its lawfial
hearing and 10 determine whether to make recomunendations the District and 2) if such
recommendations are forGooming from the NAHC, %o proceed in & manner prescribed by law.

SEVENTH CAUSE OF ACTION
(Falbare to Proceed is a Maaner Rogquired by Pab, Res. Code § 5097.93(¢))

14]. Petiticoer incorporates by rederence each of the allegations sct forth i paragrapbs |
Leough 140, Inchasive, & if vet Sorth in full herein.

142, The District bas stated that it intends o procced with construction of the project
and to bulldoze the solls conalning cultural resources im0 & commer of the progenty,

143, The Distnct's rejoction of the recommendations of the MLD s abitrary and
capriciouws, and the District’s plas 10 bulldoze the colveeal resources ato a corser of its property
is sot reinterment of the buman remaing and items sssociated with Native Amencen human
remains with sensitivity and appropriate digaity as is required by Californda law. Any such
sction would be arbitrary and capricious and would be a desecration of such human remaing and
maOCiated wems.

1

il
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144, Purthermore, the District has proceeded i an wbitrary and capeicious manner and
contrary 1o Jaw by stating thet it would recced an wnspecified Socument with wspecified senns
0 asvure that the Jocation would sot be subjoct 1o further and fature submurface dimrbance.

145. By resson of the focegoing, this Count must issue & writ %o G District 1o coase and
desist from the Project and o comply with the law by treating humnes romains and ltems

EIGHTH CAUSE OF ACTION
(Fadlure to Comply with Health and Safety Code Section 7050.5)

146. Petiticner incorporates by reference each of the allegations set forth in paragraphs |
through 145, inchusive, as if set Sonth in full herein.

147, The District has a clear and present duty under Health and Safety Code Section
TO50.5 %o ootify the Coroner on the occavion of each discovery of poteatial hussan remaing, and
e District has arbitranily and capeiciously fadled 10 do wo.

148, By resscn of B foregoing, this Count must issue a writ 10 the District 10 cease and
deosist the Project and 1© comply with the lew, as sot forth herein, prior 10 any recommencement
of the Project.

-_— e — -

NINTH CAUSE OF ACTION
(Declaratory Relicf)

149. Petitioner incorporates by reference each of the allegations set forth & peragrapds |
through 148, inclusive, as if set fort in full berein.

150, An acteal cootroversy has arisen and pow exists between Petitioner sad
Respondent concemning Respoadent’s complisnce with CEQA, whether it has peocoaded in &
manncr required by law, and whether Respondent’s 1) failwe to enforce mitigation measeres,
wod 2) fallwe 10 assess suddsequent new information sad determine whether subsequen
eavircesmenstal documents should e prepared coastituted & peepudicial sbuse of discretion oc
failure 10 proceod 1o » maaner proscribed by law,

i
i

32
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151, Petitioncr socks o judicial determination and declanation Sat Respondent failed 1o
proceed in sccordance with e law and procoeded arbitranly and capricously o appeoving
aGon 10 allow the construction of the Peoject.

152, A jadicial declarstion of the rights and duties of cach party bereto is socessary %0
hat Petitioner can determine s rights snd dutics under the laws of the State of Califoenia
Petitioner has po other plain, spoedy, or adequate remedy st law in e sbacnce of yuch a
declaration.

TENTH CAUSE OF ACTION
(lajunction)

133. Petitioner incorpocates by refercace each of the allegaticns set foeth in paragraphs
through 152, inclusive, as if set ford in full hesein,

134, As s proximate rosolt of, among other things, Respondent's

3 seppression of relevant information that it was legally requared 10 disclose,

b frilure 10 enforoe its Mitigation Monltoriag sad Reporting program,

c. filure 10 assess subsequent new information aad determine whether
subsequent environmental documents should be prepared,

d. threst © resume Project-relatod construction prior 10 the completion of a
mediation and & hearing pending before the NAHC,

v fallure %0 provide infoemation and negotiste in good faith with the MLD,
and

4 obatruction of the NAHC's performance of its duties both as to mediation
and in makieg » dclermination that the land on which the Project i being comatrucied constitules a
“sanctifiod cemetory and ceremonial place,” Petitioner and B¢ public at large have sad continee %o
saffer greal mnd iereparable harm, because cnvironmental and cultural rescurces have been and
will agmin e destroyed and a burial ground and ceremcaial place i Being desecraed.

135, Postioner cannot be fully cosspenaated in damages and s withowt! s adequate
remedy of law because: (a) the hamm 10 the land end Petiticeer’s oultral and spisitual values
canpot be recompensed by damages, () the exact amowt of any compensable damage suffered

33
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by Petitioner and the public a2 large will be &fficult %o sceresin, () the public policies of the
State of California o protect, redabilite snd cehence w the fullest exient possible e
environesental quality of the State and %0 protect Native American cemeteries and ceremonial
places will be frastrated and svoided, if District were 1o be allowed o continue construction of
the Project without complying with applicable laws as set forth hereia.

156, The issusnce of &0 injenction ks not sgainst the public intorest and, indood, furthers
the puldsc interest o preserve and enhance the euvronment and cultural resources and to protect
Native Amenican cometeries snd coromonial places. Neither Respondents nor the public would
wuller harm if the Count cedered & halt of construction of the Project, which is osly 8 redundant
water supply systesm and is not peoded 10 prevest any immediate harm 10 the public or the
envircnment, pending a heaning oo this masier. The public Intorest would be frther enbanced
by removing incentives 10 agencies and applicants 10 attempt to avoid environmental revicw, and
the jurisdsction of the NAHC.

PRAYER FOR RELIEY

\ For & sempocssy stay of restrainisg ceder and preliminary ingunction restraising
District from continued corsaruction of the Project pending a hearing on this =satier;
2 For a writ of mandate or injuactice,

s Enjotning of cedening The District 10 cease snd desiat from the Project until
it has complied with California law, inclading bet not limited 1w, CEQA,

b. Esjoining or ordering the District to enforce and comply with the mitigation
measures and the District's Mitigation Monitoring and Reporting Program,

¢ Enjoisieg or cedering the District to comply with Sectioe 70505 of the
Heahh send Safety Code,

d Enjoining ¢¢ ordering the District %0 comse and desist from comstraction
wnless and wotil lawful spproval is obtalsed by the District afler the considerstion of new
sformatson, changed circumstances and adoption of fiedings supporned by substantial evidence,

e Enjoining or ordering the District 10 ccase and desist from the Projoct sl
after the NAHC concludes its hearing process usder Poblic Resources Code section 5097 .97 and

34
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mmmmumummumm.
MWMumbw:ﬁMuﬁwm
L wn-&m-mndlmmuumm
Negative Declaration and esjoining constraction or the resumption of Project constraction ws)
mmuwmuwmcmﬂi.h.
£ thmmmumm.
wuww-u.umuqammmauma
any construction relatod Ceereto, and
h mmmm@wemmmdu
thh&.h“bduimdw«hicmhﬂy
restored, mitigated or compensated by the District;
3. Fer costs of sun,
4 For reasceable attorneys” fees asd conty; and
5. For wech other and further relief s the Court deems just and proper.

DATED: June 1,2010 Respecafully submiticd,
THE MCDONALD LAW FIRM, LC

v 7 lcalBD__

Sseven P. McDonald
Anomeys for the Vigias Band of Kumeyaay lndisns

—
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7855 Fay pe LD LAW FIRM, LC
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T No: E58.550.1185

Fax No.: §£58.551.1 186

State Bar No. 174934
LAW CEA COURTNEY ANN COYLE

No.: 619.659.1710
ﬁ?u : 619.659.1970

Amhmmmrmvmauaxwu-

WORCOURTOVMWARWCAUWIA
FOR THE COUNTY OF SAN DIEGO

: of Case No.
Vicjas Band In&ans, a fedenally

PADRE DAM MUNICIPAL WATER
DISTRICT, a public agency, and DOES 1

theough 10,
Respandents sad Defendants,

TO RESPONDENT PADRE DAM MUNICIPAL WATER DISTRICT:
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(the “Project™).

m.wmmaumnw»mm
Wmum subsegaest environmental documents upon discovering new
Mw.mmwm»mnmmmm
mawmumwmmmwumm
umml)anmumudmermm-m
wum&ammnmwmh.mmmwhw»m
mmmummwmmuc)mﬁummm
um»mnwmmmwhwm»mwm
wn.mnumammum;anmmm
meyhbdeWthMdhm.Dd
‘Mwmwmaunm;unmummmo‘
potential human remairs 8 the Coroner.

mmmmu-m«“ammwnmm including the
following:

B i'u.mmummamﬁmmﬁu
MMMW““WM.M““M

2. For & writ of mandate or injusction,

s wammm»mummumu
nummmwmm.wmumwncnm.
b Enjoining or cedenng the Mand‘ww-jmrymmmﬁw

measures and the District’s Mitigation Moaitoriag and Reporting Program,

s

H

2
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MdﬁmmnmmmwmdMMn
Mwwaubd@mﬁdﬁmm

£ Setting aside, voiding, sanulling all Project approvals sad the Mitigated
mmmwmm«mmor Project constraction usel
mmuwmuwmwﬁmh.

& Requiring ®at sny farther environmental review be conducted with a
wuwm-w.umammaumuwdumm
any construction related thereto, and

h. muummemmwau
MMWWDWMMW«MMuM
restored, mitigated or compensated by the Diswrict;

£ For costs of suit;
4 P«mﬂ.w‘hmm-ﬂ
5. Fwaﬂo&udﬁ&udid-h&mdm“-dmpa.

DATED: June 1, 2010 THE McDONALD LAW FIRM, L.C

o a0

P. MeDoandd
Amysﬁc\!i-julnddhmhh

Wetina of banaes as T SRS S
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NOTICE OF INTENT TO FILE A CEQA PETITION
hmummhum»m.mm(m) thereof In = separate cavelope(s),

Wy.lm-mmyy(mph)duw-)mm“hmmh
this acticn 10 fax number Ested bedow. mmmwwummulm A

l7%mdhmﬂ“hhwhwm

18 | Jemes B, Esq

Best Bent & Kri ;d.'
7 “s.’omw'wc?g'l& ot
20 |1 Ph: 619.525.1300

Fx: 619233.611%8
21
2 |mmmammumaummtwmmm
23 || foregoing is true sad coerect, &m-umumm:ma.zom
24 .
23 m‘vém
26

4
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No.: 619659.1710
2 819.655.19%

mumwwmwdmyw
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Vicyes HBand of K ’
s | ] lmyh&-.luany

Petitiooer and Plaintifr,

%&AMWALLAM :
. 8 public agency, DOES
Seough 10, inchuasive,

Respondents and Defendants,

Case No.

REQUEST TO RESPONDENT PADRE
DAM MUNICIPAL WATER DISTRICT
FOR PREPARATION OF RECORD

i

U-bMRvabM?lM?.&M&mVEJASBANDOF

KMYMYMNQ-&MPAMNMWAL WATER DISTRICT peepare
mmudum'-muuuu&m

u&nummmwmma-m?w
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and with respect 1o the acticn on the project.

3. All stalf reports and related docements prepered by the respondent public agency
umm«mmwwmmmnmm«m
amwmwaqumumem

Nm-dmuuubtw“ofmwmmwybh
wmmumwmuwmmummu
environmental documesnts or on the project.

5. ummwummwnwymmmm«
mmmwmmmmwaum

6 Aﬂmmmdvdhmb.whmmm
mmummwumwamam
i' 7. umm«wmmammm
Wﬂkwmmbmm&MQﬁhmbu
project.

L 8 MMMGWMbMMM’dm
respondent public agency by its saff, or the project proponent, project oppoments, of other
persces.

9. mmaumpukquumuu
nwwmwwwmmuummum
Mh“ub&ouuﬁundhmoxdwun&dmhhﬁ*puh
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a satement of overriding considerations adopted pursusst to this division.

10. mmmmmmm»ummmm
mwam«uhcwanmmdummmmm.-y
Mormmmammhmmmun&
m.umamummwwhmmm
Mfwhmd&.mﬂe%bhwmmmmm
amuummmunumummm
mu-ﬁ.m“umm»mmaomm

DATED: Jame 1, 2010 THE McDONALD LAW FIRM, LC

w S et

Attameys for Viegas Band of Kumeysay Indians

b S
Recvert to Ressondent Pades Dars Munvicisal Wter Dintict for Precanson of Record
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Sweven P. McDonald, Stase Bar No, 0773648
J, Martin, Sumte

THE ALD LAW FIRM, LC

7855 Fay Aveoue, Suite 250

La Jolls, CA $2037

T No.: $58.551.118%

Fax No.: 858.551.1186

Ouua;nl\& State Bar No. 174934
LAW COURTNEY ANN COYLE
1 609 Solodad Avenue

La Jolla, CA 92057

T No.: B55.454 3687

Fax No : 858454 8493

Kimberly R. Mettler, State Bar No. 231972
VIEJAS BAND of KUMEYAAY INDIANS
Viejas Office of Affers

000 Willows

Alpine, CA 91901

Ti No. 61965921710

Fax No.: 619.659.1970

mumummw«x—mm

SUFPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO, CENTRAL DIVISION

VMM&:W Indians, a federslly | Case No.

Petitioner and Plaintify, NOTICE TO ATTORNEY GENERAL
¥. }
through 10, inclusive,

Respendents sod Defendants,

To e Attoraey General of the Suie of California:
PLEASE TAKE NOTICE, under Public Resowves Code section 21167.7, that on Jene 1, 2010,
Petitioner VIEJAS BAND OF KUMEYAAY INDIANS filed & petition for writ of mandate snd
complaint for declerstory snd ijanctive relief against PADRE DAM MUNICIPAL WATER

Notier 1o Aborney Oesenl




C 8B N Ve W N -

BERREUNENESEIERTE NS

mwmuuwmmmwmmm«
mmmmmmmm)(um
mmmuumn)ﬁmmmhu-—awwwh
m.wmmnumz;munmm
enveonmental review and prepare subsoquent envirommengal documents upen discovering sew
mm.mmwmnw»mdm
mdwm&MWKMMMMMM
ummom»w-mnm%mmm-m
byﬁeMkRmm%»ﬁN»Mbomwwmbm
mmummmmmwmmu
MLD, 6) filed 1o peocced in & manner required by lew by thwestening W destroy cultura]
mwﬂkam“nﬂmimm&Nme.nWbel
mnﬁdhhthWyWhMoﬂhm
MMbeWWmdl)waoﬂ&Md
potential human remalng 10 the Coroner,
The petition will seck » writ of mandue, declarstory and injunctive relicf, including the
following:
I Fwommamm-dmwmm
District from contineed construction of e Project pending & hearing om this matrer,
2. For & writ of mandate or injunction,
a Enjoiniag or ordening the District 10 cease and desist from the Project wntl
it has complied with California law, insclading but not limited 10, CEQA,
b Esjolning er codering the District 10 enforce and comply with the mitigation
meadures and the Distnict’s Mitigation Mocdtoring and Repocting Program,
c Exjoining or ordering the District % comply with Secticn 70%0 5 of the
Health and Safety Code,
i
e

Notice to Atiorsey Casersl
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Mmmum»wmmm

f &m“mmmmwduuw
Mwmumwauw« Project construction until
umuwmummcmmtw.

& Rmu-gmmiwmumm-
muwmuor.umuqdmmwmdum
o sy construction related Rercto, and

h m-mmmwmmmdu

resiored, mitigated or compensated by the District;
) For conts of su,
4 For reascaable stiomeys' fees sad costs; and
5. Fuuhohndh‘unlid.u&mdmm-dmw.
A copy of the petiticn is attachod %o this nociee.
DATED: June 1, 2010 THE McDONALD LAW FIRM, LC

P. McDonald

Atlomeys for Viejas Band of Kumeysay Indians

Notice 0 Asormey Gesersl
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), Keily McDozald, declare as follows:

l-wmmwmmmmmmnu.s*mum
CA 92007, I &= readily familiar with the business practices of this office for collection and
Mdnmhmumummmm.lumm
*d“mduuamwﬁam

On June 1, 2010, § srved the following:

NOTICE TO ATTORNEY GENERAL
ﬂhb&wnﬁuh&“h#ﬁtomm(m)wucm
WAMammmuuhammwmm
»mmmm«mdﬁumaumu%h
wwuwﬂuwmms«mmumaymmm
tourse of business:

Office of the Amcency Ocnoral
1300 1 Street

Sacramenio, CA 95814.2919
Telephone: 916,445 9555

1 declare under penalty of perjery under the Jews of S Stase of California Sat the
foregoing is troe and comect. Executed at La Jolla, Califomia on Juse 1, 2010,

iam

Nete W Adoreey Cenersl




